Land Use
Decision-Making




There is a shameless threat to our environment and to the whole quality of
life, an unfettered despoiling of the land. Sagebrush subdivisions, coastal
"condomania" and the ravenous rampage of suburbia in the Willamette
Valley all threaten to mock Oregon's status as the environmental model for
the nation. We are dismayed that we have not stopped misuse of the
land, our most valuable finite resource...The interests of Oregon for today
and in the future must be protected from the grasping wastrels of the land.

Tom McCall, Oregon Governor (Progressive Republican), 1973

PLANNING IN
OREGON




State (LCDC, DLCD)

» Sets land use policy of
statewide significance (goals

State and Local and rules)
Responsibilities

* Helps enforce goals
Oregon Statewide Planning

Program » Reviews local government

plan and zoning amendments

* Provides technical assistance




Cities and Counties

 Address local vision and

needs
State and Local
Responsibilities + Adopt and amend plans
: and codes in compliance
Oregon Statewide with statewide goals,

Planning Program

rules, statutes

 Enforce codes and
ordinances

» Make land use decisions




Statewide
Planning Goals

1
2.
3.
4
)

Citizen Involvement

Land Use Planning

Agricultural Lands

Forest Lands

Natural Resources, Scenic and Historic Areas,
and Open Space

Air, Water and Land Resources Quality

Areas Subject to Natural Hazards

Recreational Needs

Economic Development

. Housing

. Public Facilities and Services
. Transportation

. Energy Conservation

. Urbanization

. Willamette River Greenway

. Estuarine Resources

. Coastal Shorelands

. Beaches and Dunes

. Ocean Resources



»Goal 1 — Citizen
Involvement

To develop a citizen involvement program that insures the opportunity for
citizens to be involved in all phases of the planning process.

“Process’ Goals

It requires each city and county to have a citizen involvement program that
addresses:

1.Opportunities for widespread public involvement

2 Effective two-way communication with the public

3.The ability for the public to be involved in all phases of the planning
process

4 .Making technical information easy to understand

5.Feedback mechanisms for policy-makers to respond to public input, and
6.Adequate financial support for public involvement effort

»Goal 2 - Land Use
Planning

To establish a land use planning process and policy framework as a basis
for all decision and actions related to use of land and to assure an
adequate factual base for such decisions and actions.

Committee / Meeting Name 6



»GOAL 3 -
AGRICULTURAL
LANDS

To preserve and maintain agricultural
lands

“Rural” Goals

»GOAL 4 - FOREST
LANDS

To conserve forest lands by maintaining the forest land base and to protect
the state's forest economy by making possible economically efficient forest
practices that assure the continuous growing and harvesting of forest tree
species as the leading use on forest land consistent with sound
management of soil, air, water, and fish and wildlife resources and to
provide for recreational opportunities and agriculture.

Committee / Meeting Name



>GOAL 14 - URBANIZATION
»>GOAL 10 - HOUSING “Urban” Goals

»GOAL 9 - ECONOMIC
DEVELOPMENT

»GOAL 11 - PUBLIC
FACILITIES

»GOAL 12 -
TRANSPORTATION

»GOAL 8 - RECREATION




»GOAL 5 - Natural
Resources, Scenic and
Historic Areas, and
Open Spaces

To protect natural resources and conserve scenic and historic areas
and open spaces.

“Constraints”
Goals

»GOAL 7 — Areas Subject
to Natural Hazards

To protect people and property from natural hazards.

Committee / Meeting Name 9
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tatewide Planning Program

Oregon Revised Statewide
Statutes (ORS) Planning Goals

Oregon Admin.
Rules (OAR)

Comprehensive
Plan

Local
Ordinances

Local
Decisions




HOCal Government- Structurally

RESIDENTS AND VOTERS OF CITY OR
COUNTY

CITY COUNCIL/COUNTY
COMMISSION

CITY/COUNTY PLANNING
MANAGER COMMISSION




SIWNINING CONMMISSION RESPONSIBILITIES

-'g and Long-Range Plannlng for the City/County

e the public and provide a public forum

= Make Land Use Decisions



BELATIONSHIP WITH ELECTEDS

onsibilities and authority

e sound recommendations, findings, clear reasoning
ar formal and informal communication

Do not be afraid to give governing body advice on
~ planning matters — that is your role



"

RECATIONSHIP TO STAFF

-.qu as a team” — BUT THAT
SN'T MEAN YOU HAVE TO ALWAYS AGREE
A STAFF RECOMMENDATION

ct staff’'s competing priorities

3

= Planning Commission is a “conduit” for the public to the
staff

= “Staff” sometimes includes a government attorney



e =il

RECATIONSHIP WITH PUBLIC

PUBLIC DECISION-MAKING: BE FAIR

5 LAW

R HOMEWORK
T QUASI-JUDICIAL HEARINGS ACCORDING TO THE REQUIRED

m BE RESPECTFUL TO EVERYONE, ESPECIALLY EACH OTHER

= KEEP TO THE TOPIC —DON'T DIGRESS, AND DON'T LET THE
PARTICIPANTS DIGRESS EITHER

= A“DELICATE BALANCE®™ BETWEEN THOROUGHNESS AND EFFICIENCY!



RESEONSENO STRESSFUL SITUATIONS

>ISIONS, RECONVENE ON-LINE

560, effective January 1, 202 equires local governments to provide for online option

GISLATIVE DECISIONS (not time-sensitive), CONSIDER
ATIVE MEETING FORMATS

\ = DON'T DESCEND TO THE LEVEL OF VITRIOL DIRECTED AT YOU
= DON'T BE INTIMIDATED IN YOUR DECISION-MAKING

= REMEMBER THAT ANGER ISN'T REALLY DIRECTED AT YOU PERSONALLY



LAND USE TOOLS:
Comprehensive Plan

» Comprehensive document that guides land use,
Infrastructure development, conservation of natural
resources, economic development, etc.

» Includes:
o Factual base
o Goals and policies
o Maps




Zoning & Development Code

» Specific regulations designed to
Implement comprehensive plan policies

» Regulates uses, location, density, height,
setbacks, etc.

» Sets forth the criteria or standards that
each application must meet in order to be
approved

» Includes zoning, permitting procedures,
development standards, and subdivision
and partition standards




Types of Decisions

»Legislative Land Use Decision

YV V V

YV VYV

Adoption and amendment of policies and ordinances
Large geographic area, many ownerships
No decision is required
Adopted by elected officials
o Role of planning commission is to make a recommendation
Less procedural restrictions apply
Decision-makers sit as lawmakers

Information used in making a decision may come from many sources (ex parte contact is
allowed)

Findings are less specific, but some are needed
No specific state-mandated notice requirements other than “Measure 56" notice

O
O
O
O

EXAMPLE: ZONING ORDINANCE AMENDMENT




Types of Decisions

»Quasi-judicial Land Use Decision

o Decision-makers sit as an impartial tribunal
o Application of pre-existing criteria and requiring exercise of discretion
o Single or few ownerships
o Action required
o Decision-maker varies by local codes and procedures
o Opportunity for a hearing is required
» |Impartiality requires:
o Treat all parties fairly
o Allow all parties to know what the decision makers “know”
o Disclose all ex-parte contacts
o Information considered by the decision maker should be factual

EXAMPLES: LAND DIVISION, CONDITIONAL USE PERMIT, VARIANCE,
DESIGN REVIEW




Types of Decisions

» Ministerial Action

o Application of pre-existing criteria and requiring no exercise
of discretion

o Usually one site

o Action required

o Staff makes the decision, with no appeal opportunity
o No hearing, no notice

EXAMPLE: BUILDING PERMIT




»Legislative Hearing

Procedures
Legis'ative o All have opportunity to participate
Decisions o No concerns with ex parte

contact or bias, but conflict of
Interest concerns remain

HEARING




* Pre-application
discussion

* Application submitted —
review for completeness

Quasi — Judicial

Decisions
What happens before the public .Addltl_onal ma!:e”als
hearing process submitted for incomplete
applications




* Applicant

* Nearby property owners — 100,
250, or 500 feet

Quasi — Judicial

- * To recognized neighborhood
Decisions

association

* Any other local code
requirements

NOTICE — who gets it




Quasi — Judicial
Decisions

NOTICE - required
contents

Explain nature of application

List the applicable criteria from the ordinance and
the plan

Street address or geographical reference
Date, time and location of the hearing
“Raise it or waive it”

Mailed at least 20 days before hearing
Contact for additional information;

Copy of application and all materials are available
for review at no lost, or copy at reasonable cost

Copy of staff report will be available for inspection
at least seven days prior to the hearing or copy at
reasonable cost

Explanation of how to submit testimony and
conduct of hearing

25



o Chair opens hearing

« Chair describes proceedings — rules of
conduct for hearing

« Raise-it-or-waive-it statement
 Right to a continuance if the first hearing

QuaSi = Judicial * Outline of criteria

 Declaration of ex parte contact, bias,
conflict of interest

Decisions

o Staff report

H E ARI N G  Proposed findings and recommendation
Use a Script

26



Quasi — Judicial

Decisions

HEARING

O Testimony — time, place, manner set by commission rules
* Applicant
 Others

» Applicant’s rebuttal

o Requests for continuance and leaving the
record OpP€eN — automatic at least 7 days

o Chair closes hearing

o Decision
* Discussion
« Motion and second
 Deliberation and amendments to motion
* Vote

o After the hearing — written findings

27



Quasi — Judicial

Decisions

HEARING TIPS

DECLARE THE NATURE OF THE HEARING

READ THE PREHEARING STATEMENT

POLL THE COUNCIL OR COMMISSION FOR BIAS,
CONFLICTS, OR EX PARTE CONTACTS

OPEN PUBLIC HEARING — STAFF REPORT ,
APPLICANT'S CASE, PROPONENTS/ OPPONENTS,
APPLICANT REBUTTAL

ENSURE TESTIMONY IS MADE INTO THE
MIC — NO WANDERING OR ADDRESSING
AUDIENCE

CAUTION REGARDING STAFF QUESTIONS OUTSIDE
OF HEARING

DELIBERATIONS. AMOTION SHOULD BE ON THE
TABLE FOR DISCUSSION

28



The 120 Day Rule

 Final action on quasi-judicial applications required
within 120 days inside urban growth boundaries, 150
days outside of urban growth boundaries.

* Extensions can be granted by the applicant through a
written request.

* What happens if a city does not act in 120 days?

* Applicant can file “writ of mandamus” in local circuit court



* Findings include statements of:
* Relevant facts
* How each approval criterion is satisfied by the facts
* The facts relied upon for the decision
* Purposes of findings include:
 Aiding careful consideration of criteria by the reviewing body
 Establishing what evidence the reviewing body relied on

* Explaining how the conclusions are supported by substantial
evidence



Findings - tips

* |dentify all of the applicable criteria
» Address each criterion separately
» State the fact that leads to the conclusion

* Where there is inconsistent evidence, state there was conflicting
evidence, but the hearings body believed certain evidence for certain
reasons

* Articulate the link between the project impact and the conditions being
Imposed

* Put them in clear, understandable language



Common Problems with Findings

e Faillure to address each criterion
» Deferring a necessary finding to a condition of approval

* Generalizing or making a conclusion without sufficient
facts

* Failure to establish causal relationship between facts
and conclusions



Burden of Proof

» Applicant’s responsibility. All applicable criteria must be met.

» Applicant must submit a complete application with substantial evidence showing
compliance with each applicable criterion.

» Applicant must respond to all issues raised by opponents by pointing to evidence in
the record or bringing forward more evidence.

« Applicants should not rely on staff presentations alone to meet the burden.

* |[f an applicant provides new information at a hearing, the public must be given a
chance to rebut it.

 City or county cannot use matters not part of the approval criteria to make
judgment on the application



Continuance and Keeping the Record Open

« Mandatory if requested by applicant or anyone else prior to close of
first evidentiary hearing — minimum seven days

» Consider the 120 or 150 Day Rule. Unless extension requested by
the applicant.

* Figure out where the hearing will pick up and make clear when
granting the continuance

* One Scenario:
»Seven days to submit additional written information (including applicant)

»Seven days for rebuttal opportunity to address new information submitted into the
record — by any party

» The applicant has the right to the final word, limited to addressing issues raised by
opponents.



Raise it or Waive It

IF local government has provided proper notice:

 Participants must raise issues during local
proceedings. Any issues not raised are waived if the
matter is appealed to the Land Use Board of Appeals
(LUBA).



Act as Impartial Tribunal

* The hearing body must be free of personal
interest or bias.

* Problems that question whether a tribunal is
impartial;

*ex parte contact
e conflicts of interest
*bias



Ex Parte Contacts

* Contacts by a party on a fact at issue under
circumstances which do not involve all parties to
the proceedings

» Contacts may be oral or in writing.

*Discouraged in favor of the public hearing
process.

*|f ex parte contact occurs, take action to
address the issue



Ex Parte Contacts — how to handle

*Disclose - on the record at the next hearing on
the matter before any testimony or proceedings

* Describe the substance of the contact or
communication.

*Note in the record of the hearing.

* Provide parties a right to comment on the
statement of the communication.



Site Visits

* They are an ex-parte contact
*Good, if disclosed

e Commissioner must state on the record in detalil
what was observed, who was talked to, what
was discussed, etc. during the site visit



Potential

Conflict of
Interest

Committee / Meeting Name

* Any decision by a person
acting as a public official,
which could be to the private
pecuniary benefit or detriment
of

o You
o Your relative
o Member of the household, or

o Business with which you, your
relative, or member of the
household is associated

* You must declare but may
participate in a decision, action or
recommendation

40



Committee / Meeting Name

o Announce when the chair calls for
declarations before the hearing is
opened, provide details, have it
recorded

o If the conflict is not apparent until the
hearing has begun, ask to be
recognized and make the disclosure as
soon as possible

o The commissioner can take part in the
hearing. But, be concerned about
appearance.

o If there is more than one hearing on the
matter — announce each time the matter
IS on the agenda.

41



Committee / Meeting Name

Any decision by a person
acting as a public official,
which would be to the private
pecuniary benefit or detriment
of

o You

o Your relative

o Member of the household, or

o Business with which you, your
relative, or member of the
household is associated

You must declare and must not
participate in a decision, action or
recommendation

42



 Publicly announce the conflict prior
to participating in the hearing, and

» Refrain from participating in a
debate on the issue or from voting
on the issue

» Have the declaration go into the
minutes of the hearing

* Make the announcement at each
meeting the matter is on the agenda

 Recommended: leave the hearing
room after making the declaration.
You can return for the next agenda
item.



If an official’s vote is necessary
to meet a minimum number of
votes to take official action.

The exception is limited to “be
eligible to vote, but not to
participate as a public official in
any discussion or debate on the
Issue out of which the actual
conflict arises.”

Be cautious.



Personal

Bias

Committee / Meeting Name

Bias is when a commissioner
cannot render fair judgment
in a matter because of:

An acquaintance or relationship
with someone or something in the
land use case.

Personal bias differs from
conflict of interest because
there is no potential for
financial gain only the
existence of a relationship.

45



*Disclose the nature of
the bias

» State whether or not in
Personal their opinion it requires

Bias — what disqualification

* When there is a sufficient quorum
to do to conduct business without

participation of a commissioner who
has been challenged for bias, they
should consider recusal.




Resources

Oregon
. OREGON
Planning GOVERNMENT ETHICS
Commissioner LAW
Handbook

APRIL 2018

A GUIDE FOR PUBLIC OFFICIALS

Putting the People in Planning

~ A guide for local governmental agencies in Oregon

.': / f-‘l 9
.'";'
.I A ..’I i

June 30, 2019

D . .
\| 1‘ https://www.oregon.gov/lcd/Publications/PPIP-
DR OO 216 Pringle Rd. SE, Sula 220 Final _2019-06-30.pdf
Salem, OR 97302-1544 —
Telephone: 503-378-5105
Planners Training Team Fax: 3033731456

Web address: www.oregon.goviogec

https://www.oregon.gov/lcd/Publications/ https://www.oregon.gov/ogec/Documents/202
OR Planning Comm Handbook April 1%20P0%20Guide%20Final%20Adopted.pdf

2015.pdf

47


https://www.oregon.gov/lcd/Publications/OR_Planning_Comm_Handbook_April_2015.pdf
https://www.oregon.gov/lcd/Publications/OR_Planning_Comm_Handbook_April_2015.pdf
https://www.oregon.gov/lcd/Publications/OR_Planning_Comm_Handbook_April_2015.pdf
https://www.oregon.gov/ogec/Documents/2021%20PO%20Guide%20Final%20Adopted.pdf
https://www.oregon.gov/ogec/Documents/2021%20PO%20Guide%20Final%20Adopted.pdf

QUESTIONS?

My Contact Information:

Josh LeBombard
josh.lebombard@dlcd.oregon.gov
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