Several years ago, the City Attorney drafted a Rights of Way (ROW) Ordinance to serve as a common
baseline from which all companies providing utilities within Shady Cove would operate. At present,
custom Franchise Agreements exist for each utility, all of which differ from one another, making
management of utilities extremely difficult. A common ROW Ordinance would establish consistency
across all utilities, and streamline City management of these utilities.

Eagle Point adopted this ROW Ordinance with changes. As a courtesy, Mr. John Edwards (Chair of the
Planning Commission) offered to look at this document and offer his personal opinion based on his years
of public works experience. His comments have been provided for consideration immediately following
this introduction.

Following Mr. Edwards’ comments, you will find a redlined version of the ROW Ordinance drafted by our
Attorney. The redlines are the changes that Eagle Point made. These changes are included so that we
can determine if those changes should also apply to Shady Cove.

>>>>>> Comments from Mr. John Edwards >>>>>>>>>>>>>

| recently reviewed the proposed ordinance # 298 to establish Right Of Way procedure and replacing
New Franchise Fee Agreements.

The material | was provided was the red-line copy of our ordinance edited by the City of Eagle Point. |
also reviewed LOC documents pertaining to franchise fee surveys as well as a ROW agreement literature.

While the majority of the Eagle Point edited text are format related, | do not agree with the changes
regarding the removal of capitalized official titles, referenced chapters, sections, department names, city
references etc.

In regards to the text of an ordinance the use of first letter capitals highlight important information, and
provide clarity of defined terms within the ordinance structure therefore, | recommend that the original
format remain intact.

Concerning the remainder of the ordinance there were a few things | found worth reviewing:

Page one describing the ordinance including the Purpose and Intent index should remain as in the
original draft.

In the Purpose and Intent section in subsection H the language regarding small wireless facilities was
added and council along with perhaps the city attorney might want to decide on weather to include that
in Shady Cove’s ordinance or not.

In the section titled Construction and Restoration, subsection E paragraph 1; The redlined text in respect
to utility operators providing a schedule of known proposed projects within the city right-of-way prior to
January 1 of each year should be retained within our ordinance as written.

This is important in several ways in that the city can insure ample notification to residents and
businesses of upcoming work and it will give the city an opportunity to complete its own projects that
might be within the scope of the job and perhaps come to an agreement with the utility to perform a
task on behalf of the city during the project.



As the City of Shady Cove moves forward to secure funding for future street capital improvement
projects it would be beneficial to implement a five year moratorium on construction within the city right-
of-way following a significant investment by the city for road, storm drainage, sidewalk, curb and gutter
improvements etc. Utilities would be provided ample notice of the city’s proposed project timeline so
they can perform any infrastructure work prior to the start date of the City project.

In the section titled Privilege Tax(Franchise Fee) the rate table in A-1 should be updated as needed to
reflect any rate changes and to remove any outdated franchise utility agreements.

Currently (as provided by staff) Shady Cove has ten franchise agreements in place. They are listed here
including the current franchise fees for each;

Avista - 5%

Pacific Power - 5%

Hunter - 5%

Spectrum - 5%

Southern Oregon Sanitation - 7%
Hiland Water - 7%

Rogue Valley Sewer Service - 7%
Sprint - 5%

Vonage - 5%

Almega Cable - 5%

My research revealed that the federal government has capped cable television utilities at 5% of gross
revenues however, utilities that offer only broadband services are not included in that cap limit.

Telecommunications fees are capped at 7% of the base amount by the state of Oregon.
Currently there are no federal or state caps on electric or natural gas franchise fees.

There is room for revenue opportunities for the city by increasing the franchise fees for Pacific Power
and Avista from 5% to 7%

Privilege Tax subsection D, the red lined and added text should be reviewed by council and the city
attorney.

In the section titled Insurance and Indemnification, my opinion is the 5% numerical dollar amounts
should remain with the written amounts as originally drafted.

As for the remainder of the draft including changes made by Eagle Point, | found no other items of
concern.






Purposegndintent

The purpose and intent of this Chapterchapter is to:

A A. Permit and manage reasonable access to the public rights--of--way of the Citycity for utility

purposes and conserve the limited physical capacity of those public rights--of--way held in trust by the Citycity
consistent with applicable state and federal law;

B- B. Assure that the Cityscity’s current and ongoing cost g and regulating access to and the

use of the public rights--of--way are fully compensated by t such access and eausingcreating

such costs;

G C. Secure fair and reasonable compensation to
public rights--of--way;

ermitting use of the

b- D. Assure that all utility companies, pers whning or operating facilities and/or
providing services within the Eitycity register i es, rules and regulations of the
Citycity;

E- E. Assure that the i protect the public health, safety and

welfare of its citizens;

wireless facilities, defined in Chapter 3.44 EPMC, Small Wireless
018-01 § 1 (Exh. A)].

H. This chapter shall not appl
Facilities. [Ord. 2023-01 § 2; Ord.

3.40.020 Jurisdiction and Mangagementmanagement of the Rublic Rights-of- Aaypublic rights-of-way.

A A. The Eitycity has jurisdiction and exercises regulatory management over all public rights-of-way
within the Citycity under authority of the Citycity Charter, its Muricipal-Cedemunicipal code, and state law.

B- B. The Citycity has jurisdiction and exercises regulatory management over each public right--of--way
whether the Citycity has a fee, easement, or other legal interest in the right--of--way, and whether the legal



interest in the right--of--way was obtained by grant, dedication, prescription, reservation, condemnation,
annexation, foreclosure or other means.

C.——C. The exercise of jurisdiction and regulatory management of a public right--of-—
way by the Citycity is not official acceptance of the right--of--way, and does not



_obligate the Citycity to maintain or repair any part of the right-of--way.

B D. The provisions of this Ehapterchapter are subject to and will be applied consistent with applicable
state and federal laws, rules and regulations, and;-te-the-extentpossible; shall be interpreted-to-be

consistent with such laws, rules and regulations. [Ord. 2018-01 § 1 (Exh. A)].

3.40.030 Regulatory Feesfees and CompensationNotcompensation not a Faxtax.

A A. The fees and costs provided for in this Chapterchapter, and a
use of the public rights-of-way provided for in this Chapterchapter, a
and all federal, state, local, and Eitycity charges as may be levied, i
customers or subscribers, or on account of the lease, sale, deli

compensation charged and paid for

rate from, and in addition to, any
d, or due from a utility operator, its
mission of utility services.

B- B. The Eitycity has determined that any fee pr;
property tax limitations of Article XI, Sections 11 and
imposed on property or property owners.

ter is not subject to the

f the Oregon Constitu hese fees are not

G C. The fees and costs provided for
laws. [Ord. 2018-01 § 1 (Exh. A)].

subject to applicable federal and state

3.40.040 Definitions.

phrases, words and their derivations shall have the
t, words used in the present tense include the

For the purpose of this
meaning given herei

interaction, if any, whic i e selection or use of such video programming or other programming
service.

B- B. “City” means the Citycity of Shady-CeveEagle Point, an Oregon municipal corporation, and
individuals authorized to act on the Cityscity’s behalf.

o C. “City Ceuneilcouncil” is the elected governing body of the Citycity of Shady-CeveEagle Point,
Oregon.

b- D. “City Faeilitiesfacilities” means Citycity or publicly owned structures or equipment located within
the right--of--way or public easement used for governmental purposes.



E- E. “License” means the authorization granted by the Eitycity to a utility operator pursuant to this

Chapterchapter.

E F. “Person” includes any individual, firm, sole proprietorship, corporation, company, partnership, co-
partnership, joint stock company, trust, limited liability company, association or other organization, including
any natural person or any other legal entity.

G- G. “Private Communications-Systemcommunications system” means a system, including the
construction, maintenance or operation of the system, for the provisior service or any portion of a service
which is owned or operated exclusively by a person for their use ane or resale, directly or indirectly.

“Private communications system” includes services provided by

190240 and-283-140-state of Oregon pursuant to ORS 190.240@nd 28

H- H. “Public Uility-Easementutility easement ans the space in, upon, e, along, across, over or
under an easement for the constructing, reconstructing erating, maintaining, inspecting, and repairing of
utilities facilities. “Public utility easement” does not include anyeasen solely for the @ ructing,
reconstructing, operating, maintaining, ins ing, and repairi 7city facilities. “PublictdHH
Easementutility easement” includes vyt aments-dese d-ir-Shady-Cove Municipal Code

Chapter9:04city utility easement. This defi ent of the City’scity’s right, title and
interest in said easement.

plies to the

l—. L”Right-:Of-:Wa
conveyance, agreement, ded

this erdif apter, means any land or interest therein by deed,
r other process of law has been reserved or dedicated to the

Citycity for use o 0 L includes, is not limited to, the space in, upon, above, along,
across, over @ i e ays, la

OF PUrpose

courts, ways, alleys, boulevards, bridges, trails,
paths, side i 2 i areas, including the subsurface under and air space

over these parkland. This definition applies only to the extent of the
Cityscity’s ri nt a license to occupy and use such areas for utility facilities

information in electromagnetic frequency, electronic or optical form, including, but
not limited to, voice, video or data, whether or not the transmission medium is
owned by the provider itself and whether or not the transmission medium is
wireline. Telecommunications service includes all forms of telephone services
and, voice, data and video transport, and broadband internet service, but does
not include: (1) cable service; (2) open video system service, as




_defined in47-CER-76; 47 CFR 76; (3) private communications system services; (4) over-the-air radio or
television broadcasting to the public- at- large from facilities licensed by the Federal Communications
Commission or any successor thereto; and (5) direct-to-home satellite service within the meaning of Section
602 of the Telecommunications Act of 1996.

L L. “Utility Faeiityfacility or FaeHityfacility” means any physical component of a system, including but
not limited to the poles, pipes, mains, conduits, ducts, cables, wires, transmitters, plant, equipment and other
facilities, located within, upon, under or above the rights-of-way, any portion of which is used or designed to
be used to deliver, transmit or otherwise provide utility service.

M- M. “Utility Servieeservice” is the provision, by means ities permanently located within,

O 0. “Work” means t
relocation of any utility f:
association with such con

[Ord. 2018-01 & 1 (Exh. A)].




A. License Required.

1 1. Except those utility operators with a valid franchise agreement from the Citycity, every utility
operator shall obtain a license from the Citycity prior to constructing, placing or locating any utility facilities in
the right--of--way.

2 2. Every person that owns or controls utility facilities in the rig
Chapterchapter shall apply for a license from the Citycity within 4
of this Chapterchapter, or (2b) the expiration of a valid franchi
granted by the Citycity prior to the expiration date or other da

-way as of the effective date of this
f the later of (£a) the effective date
Citycity, unless a new franchise is
writing by the Citycity.

B-—B. License Application. The li
the Citycity, and shall be acco iti ents required
by the application to identify the a [
authorization to do business in Oreg

_information reasonably necessary to determi ) ili omply with the terms of this
Chapterchapter.

G C. License Applica ~
deposit set by resolution of ; i an amount sufficient to fully recover all of the

City'scity’s costs rela

vithin a reasonable period of time, a written
whole or in part. If the license is denied, the written
he license shall be evaluated based upon the provisions of

acity of the right--of--way to accommodate the applicant’s proposed

e continuing G
i state and local laws, rules, regulations and policies.

utility facilities and the cable fed

E- E. Franchise Agreemen e public interest warrants, the Eitycity and utility operator may enter
into a written franchise agreement that includes terms that clarify, enhance, expand, waive or vary the
provisions of this Chapterchapter, consistent with applicable state and federal law. The franchise may conflict
with the terms of this Chapterchapter with the review and approval of City-Ceuneicity council. The
franchisee shall be subject to the provisions of this Chapterchapter to the extent such provisions are not in
conflict with the franchise.



E F. Rights Granted.

1 1. The license granted hereunder shall authorize and permit the licensee, subject to the provisions of
the Munieipal-Cedemunicipal code and other applicable provisions of state or federal law, to construct, place,
maintain and operate utility facilities in the rights-of-way for the term of the license.

2 2. The license granted pursuant to this Chapterchapter shall not convey equitable or legal title in the
i in the-License-portionsubsection

rights-—-of--way, and may not be assigned or transferred except as per

K of this Ehaptersection.

G- section, the
H- o this section shall confer any
excluswe rlght privilege, lice for delivery of utility services or
any other purpose. The es, franchises or other rights to
other persons, as well as the Eibysci chts-of-way, for similar or different purposes. The
license is subject to all recorded de ease ications, conditions, covenants, restrictions,

license shall be construed to prevent the Citycity from
grading, paving, rep any right--of--way, constructing, laying down, repairing, relocating or
removing Cibycity water, tran i r sewer facilities or establishing any other public work, utility or
improvement of any kind, i i airs, replacement or removal of any Eitycity facilities. If any of licensee’s
utility facilities interfere with t truction, repair, replacement, alteration or removal of any right--of--way,
public work, city utility, city improvement or city facility, except those providing utility services in competition
with a licensee, licensee’s facilities shall be removed or relocated as provided in Sectieas{EPMC 3.40.070(C),

(D) and (E}-ef-this-Chapter), in a manner acceptable to the Citycity, and subject to industry standard
engineering and safety codes.




o= J. Multiple Services.
1 1. A utility operator that provides or transmits or allows the provision or transmission of utility services

and other services over its facilities is subject to the license and privilege tax requirements of this
Chapterchapter for the portion of the facilities and extent of services delivered over those facilities.

service over its facilities is not
it gives notice to the Citycity of
ge tax for each utility service.

2 2. A utility operator that provides or transmits more than one
required to obtain a separate license for each utility service;, provi
each utility service provided or transmitted and pays the applica

K- K. Transfer or Assignment. To the extent permi
shall obtain the written consent of the Citycity prior
shall not be transferred or assigned unless the propos
applicable laws to own or operate the utility system and t
or organizations required or authorized u
a license is transferred or assigned, the tra
licensee at the time of transfer or assignmen
of the license.

federal laws, the licensee

transfer or assignme the license. The license
nsferee or assignee is a ized under all
ignment is ved by all agencies
pprove such tran or assignment. If
come responsible for all facilities of the
f a license does not extend the term

assignee s

pursuant to this Seetienset i seeki of its license shall submit a license application to
i i bsection B} of this section and the application fee

the license. If the Eitycity requires the licensee to cure or submit a
plan to cure a violation, t itvci srant or deny the license application within 90 days of confirming that
the violation has been gbeen 1 or of accepting the licensee’s plan to cure the violation.



M. M. Termination.

1 1. Revocation or Termination of a License. The City-Couneilcity council may terminate or revoke the
license granted pursuant to this Chapterchapter for any of the following reasons:

(a) a. Violation of any of the provisions of this Chapterchapter;
(b) b. Violation of any provision of the license;

{c} c. Misrepresentation in a license application;

(d) d. Abandonment of facilities without approval to abandon i as described in Secten

EPMC 3.40.070(D=)(24)(b);

&) e. Failure to pay taxes, compensation, fees or costs er final determination of the

taxes, compensation, fees or costs;

(g) g. Failure to comply with technica
way; or

2 2. Standards for 3 ination. g her termination, revocation or some

other sanction is approp

f compliance; and/or

TEETEE

e. The utility ope eration in discovering, admitting and/or curing the violation.

3. e and Cure. The Citycity shall give the utility operator written
notice of any apparent violations before terminating a license. The notice
shall include a short and concise statement of the nature and general
facts of the violation or noncompliance and provide a reasonable time (no
less than 20 and no more than 40 days) for the utility operator to
demonstrate that the utility operator has remained in compliance, that the
utility operator has cured or is in the process of curing any violation or
noncompliance, or that it would be in the public interest to impose a
penalty or sanction less than termination or revocation. If the utility
operator is in the process of curing a



_violation or noncompliance, the utility operator must demonstrate that it acted promptly and continues to
actively work on compliance. If the utility operator does not respond or if the City-Administratercity
administrator or designee, acting reasonably, determines that the utility operator’s response is inadequate, the
City-Administratercity administrator or designee shall refer the matter to the City-Couneilcity council, which
shall provide a duly noticed public hearing to determine whether the license shall be terminated or revoked.
[Ord. 2018-01 § 1 (Exh. A)].

3.40.060 Construction and Restoratienrestoration.

A A. Utility facilities shall be constructed, installed, oper intained in accordance with all
applicable federal, state and local codes, rules and regulati i ational Electrical Code and the
National Electrical Safety Code, and shall comply with t s set forth in the-Shady

Cove-Municipal-CodeChapter 12.16 EPMC.

No person shall construct, install, or perform any work on i ithin the righ way without first
obtammg all reqwred permits in accordan ityChapter 12.16

In the event that an eme ned interruption in utility service
requires repairs, the utility o y the Citycity of the need for such repair. The utility
operator may immediately ini nd shall apply for appropriate permits within
threefive busj

B- ise agreement or as set forth in subparagraph-subsection
(B)(3-below) 0 other form of surety acceptable to the Citycity equal to at

+

60 days after substantial completion of the work, as determined in writing by the Eitycity, including restoration
of rights--of--way and other property affected by the construction.

1. The performance bo other form of surety acceptable to the Citycity shall remain in force until



2 2. The performance bond or other form of surety acceptable to the Citycity shall guarantee, to the
satisfaction of the Citycity:

(a) a. Timely completion of the work;

(b) b. That the work is performed in compliance with applicable plans, permits, technical codes and
standards;

(c) c. Proper location of the facilities as specified by the Citycity;

{d) d. Restoration of the rights—-of--way and other property affected by the work; and

{e) e. Timely payment and satisfaction of all claims, demands or lie r labor, material, or services

provided in connection with the work.

3——3. Upon request by a utility ope
administrator may waive t
the right--of--way by
(i) utility operators
or
(i) _(ii) contractors on such utility’s behalf and under ili ity has adequately
oli the Eitycity for
the immediately preceding three {3}-years | event the Citycity determines that
measures are required to repair the rights-o rmed by a contractor on behalf of a
utility operator, the utility operator shall take neces C i on behalf of the independent
the Eitycity, except in
situations where correcti 2 i e i h or safety, in which case corrective

city
t for work performed in

Utilities Commission;

. Any waiver granted shall be effective
for the duration of the license } 2 this section or at such time as the utility or
its contractors 3 - city’s satisfaction the utility’s obligations under

its license, f . : oerformance, the Eitycity shall notify the utility in
writing de ng a date certain (not less than 30 days) by which

the inadequa 0 the City’scity’s satisfaction or a bond or other form of surety
described in : i



G——C. A utility operator shall preserve and protect from injury other utility
_operators’ facilities in the rights-of-way, the public using the rights-of-way and any adjoining property, and take
other necessary measures to protect life and property, including but not limited to buildings, walls, fences,
trees or utilities that may be subject to damage from the permitted work. A utility operator shall be responsible
for all damage to public or private property resulting from its failure to properly protect people and property
and to carry out the work.

b- D. Inspection. Every utility operator’s facilities shall be subject right of periodic inspection aré

testing-by the Eitycity to determine compliance with the provision s chapter and all other

ry utility operator shall cooperate
of the Citycity.

applicable state and Eitycity codes, ordinances, rules and regul
with the Citycity in permitting the inspection of utility facilitie

od faith effort to both
other users of the

E- E. Coordination of Construction. All utility op
cooperate with and coordinate their construction sched
rights—-of--way.

ors are required to mak
with those, of the Cityci

2 . Utility operators s e Cibycity ually, or as determined by the Eitycity, to schedule
and coordinate construction i y.to minimize public inconvenience or disruption.

ties and sc within rights-of--way shall be coordinated as

ordered b +AC : i istrator or designee; to minimize public inconvenience,

A, A. Location of Facilities: s otherwise agreed to in writing by the Citycity, whenever anyall existing
electric utilities, cable facilities or telecommunications facilities are located underground within a right--of--way
of the Citycity, any other utility operator with permission to occupy the same right--of--way shall locate its
facilities underground. This requirement shall not apply to:

4+——1. Facilities used for transmission of electric energy at nominal
voltages in excess of 35,000 volts;



orte
2 2. To pedestals, cabinets or other above-ground equipment; and

3- te3. To other new facilities; provided, that the Eitycity grants prior written approval for overhead
placement. The Citycity reserves the right to require written approval of the location of any such abeve-
groundaboveground equipment.

B- B. Interference with rights-Rights-of-way-Way. No utility operator or other person may locate or
maintain its facilities so as to unreasonably interfere with the use of the rights—-of--way by the Citycity, by the
general public or by other persons authorized to use or be present in or upon the rights--of--way. All use of the
rights--of--way shall be consistent with Citycity codes, ordinances and

G C. Relocation of Utility Facilities.

1 1. A utility operator shall, at no cost to the relocate its aerial u acilities underground
when requested to do so in writing by the Eitycity, co

regulations and tariffs.

nt with applicable state ederal laws,

2 2. A utility operator shall, at no cos or permanently remove, relocate,
change or alter the position of any utility faci en requested to do so in writing by
the Citycity. Nothing herein shall be deemed to rom requiring or requesting
reimbursement or compen a third--partysinitiated pro to applicable laws, regulations,

or compensation shall not delay the
utility operator’s obligatio i i 3 timely manner. If such project would not occur but
se the utility operator the total costs of the utility

y the date established by the Eitycity, the Citycity may cause the

utility facility to be remov ed, altered or undergrounded at the utility operator’s sole expense. Upon
receipt of a detailed invoice tycity, the utility operator shall reimburse the Eitycity for the costs the
Citycity incurred within 120 da



b D. Removal of Unauthorized Facilities.

1 1. Except in the case of an emergency impacting public health or safety or an unplanned interruption
of Utility-Serviceutility service and/or unless otherwise agreed to in writing by the City-Administratercity
administrator or designee, within 120 days following written notice from the Eitycity, a utility operator and any
other person that owns, controls, or maintains any abandoned or unauthorized utility facility within a right--of--
way shall, at its own expense, remove the facility and restore the right--of--way.

2 2. A utility system or facility is unauthorized under any of the fi ing circumstances:

(a) a. The utility facility is outside the scope of authority Citycity under the license,
franchise or other written agreement. This includes faciliti icensed or franchised and
facilities that were once licensed or franchised but for i ise has expired or been
terminated. This does not include any facility for whi Hyci i en authorization for
abandonment in place.

b} b. The facility has been abandonet Hyci en provided prior written notice of such
abandonment in place. A facility is abandone t i t planned for further use-, excluding

spare capacity reserved for future, repair, or tf ili e presumed abandoned if it is not
used for a period of 15 month ili 3 i tion by presenting plans for
future use of the facility.

{d) a material provision of this Chapterchapter and fails to cure
such violatio ng written notice of such violation, unless the Citycity



E- E. Removal by City.

1 1. The Eitycity retains the right and privilege to cut or move the facilities of any utility operator or
similar entity located within the public rights-—-of--way of the Eitycity, without notice, as the Eitycity may
determine to be necessary, appropriate or useful in response to a public health or safety emergency. Before
taking such action, the city will make every reasonable effort to notify a utility operator and try to coordinate
such emergency action.

2 2. If the utility operator fails to remove any facility when required to do so under this Chapterchapter,
the Eitycity may remove the facility using qualified personnel or contr,
and federal safety laws and regulations and the utility operator sh
the removal and any administrative costs incurred by the Eityci

consistent with applicable state
sponsible for paying the full cost of
ing the facility and obtaining

reimbursement. Upon receipt of a detailed invoice from the i
Cibycity for the costs the Citycity incurred within 30 day
termination of the license or franchise.

operator shall reimburse the

bligation to ve shall survive the

3- 3. The Eitycity shall not be liable to any utility ope ili ilities by the
Citycity or its contractor in removing, relo s pursuant to subsection
B}, C} or {D} of this Seeten4-18-080sec ] i cilities as required by paragraph

E F. As--Built Drawings.The ide the Citycity with two updated complete sets of
as—-built plans ann ity. 018-01 § 1 (Exh. A)].

A utility operator in its systems to others;; provided, that; upon request, the utility
ame and business address of any lessee. [Ord. 2018-01 § 1 (Exh. A)].

3.40.090 City’s Useuse of Op¢ Hitiesoperator facilities.

A, A. The Citycity shall have the right, at the City’scity’s sole expense with prior written notice to and
approval of the utility operator, to suspend and maintain alarms, wires, control boxes and such other
equipment as the Citycity may require for fire, police, emergency or other municipal purposes on poles placed
by the utility within the right--of--way. All €itycity installed overhead and/or underground equipment shall be
installed by qualified personnel and shall be in compliance with Oregon State Electrical Codes and the National
EleetricElectrical Safety Code at all times.



B- B. The Eitycity shall install such equipment so as not to interfere with the electric power and light
service of the utility operator or pose a danger to the public utility’s facilities, employees, customers or
eustomerscustomers’ property. The Citycity shall not sell or lease space on the utility operator’s poles,
conduits, or other equipment to other entities. The Citycity shall indemnify, defend and save the operator
harmless from any and all loss sustained by the utility operator on account of any suit, judgment, execution,
claim, or demand whatsoever arising out of the City’scity’s installation, operation and maintenance of such
equipment. [Ord. 2018-01 § 1 (Exh. A)].

3.40.100 Maintenance.

A A. Every utility operator shall install and maintain all faci
right--of--way-e¥, public utility easements; or the City’scit
persen. The utility operator shall, at its own expense, r
be necessary to accomplish this purpose.

anner that prevents injury to the

d maintain facilities from time to time as may

B- B. When an underground excavation or constructio
the utility operator shall remove all debri
property or place to the same condition or 2

tore the portion of right--of--way,

revious condition prior to such
the City-Administratorcity public

e Citycity may restore the site at

construction work in accordance with restora
works director. If the utility operator fails to do s
the utility operator’s expen

G C. The Citycity shall i ‘ ility operator of any facility that requires
maintenance and_ repair. Unless : ition € , the maintenance and repair shall be completed
within 120 d ice. If i [ i rovide necessary maintenance or repair as
requested Hyci 3 , the Eitycity may perform such maintenance or
repair at the utili €. Upon a detailed invoice from the city, the utility operator shall
reimburse the




3.40.110 Vacation.

If the Citycity vacates any right--of--way, or portion thereof, that a utility operator uses, the utility operator
shall, at its own expense, remove its facilities from the right--of--way unless the Citycity reserves a public utility
easement, which the Citycity shall make a reasonable effort to do; provided, that there is no cost or expense to
the Citycity that the utility operator is not willing to reimburse, or the utility operator obtains an easement for
its facilities. If the utility operator fails to remove its facilities within 120 days after a right--of--way is vacated, or
as otherwise directed or agreed to in writing by the Citycity, the Citycity may remove the facilities at the utility
operator’s sole expense. Upon receipt of an invoice from the Citycity, the utility operator shall reimburse the
Citycity for the costs the Citycity incurred within 30 days. [Ord. 2018-

3.40.120 Privilege faxtax.

A- A. Privilege Tax.

1 1. Except as set forth in previeussectHenssubsec

franchises that are required per applicable

x calculated as a
percentage of gross revenues earned from ice to customers within the Citycity at
the following rates for eachserviceeach servie i of the license:

A
Electric 7%

Natural Gas 7%
Telecommunications 7%
Cable #5%
Water #5%

Sanitary Sewer 7%

2 2. Unless otherwise agr o in writing by the Citycity, the privilege tax shall be paid quarterly, in
arrears, for each quarter during the term of the license, within 30 days after the end of each calendar quarter.
Each payment shall be accompanied by an accounting of gross revenues, if applicable, and a calculation of the
amount payable.

3= 3. Except as set forth in previeus-chapterssubsection (A)(4) of this section, for purposes of this
subsection A, “gross revenues” means any and all revenue, of any kind, nature or form, derived from the

provision of retail utilityservicesutility services to customers within the Citycity, less net uncollectibles.




4 4. For purposes of this seetien,-subsection A, “gross revenues” for a telecommunications utility, as
defined in ORS/59-605; 759.005, shall be limited to the revenues defined in ORS-221+515- 221.515.



B. Transmission Line Fee. A utility operator that does not earn gross revenues from the provision of utility
service to customers within the Citycity shall pay the transmission line fee set by Ceuneicouncil resolution or
set forth in the license granted by the Eitycity. The fee may be a flat fee per lineal foot of utility facilities in the
Citycity or such other fee determined by the Ceuneilcouncil after consideration of the utility operator’s use or
proposed use of the right--of--way. Unless otherwise agreed to in writing by the city, the fee shall be paid
annually, in arrears, for each year during the term of this license within 30 days after the end of each calendar
year, and shall be accompanied by information sufficient to illustrate the calculation of the amount payable.

B- C. Attachment Fee. EityA utility operator whose only facilities in the right-of-way are facilities mounted
on structures within the right-of-way, which structures are owned by a
strung between such structures or otherwise within, under or above ght-of-way, shall pay the attachment
fee set by council resolution or set forth in the license granted b . The fee may be a flat fee per
structure or such other fee determined by the council after co atic the utility operator’s use or
proposed use of the right-of-way. Unless otherwise agreedd@hin writing b ity, the fee shall be paid
annually, in arrears, for each year during the term of thi se within 30 da er the end of each calendar
year, and shall be accompanied by information suffic o illustrate the calculat of the amount payable.

er person, and with no facilities

B-

utility operator a

ed by t ection shall bereducedby-not be payable in the event a
e term'@fa franchise agreement. Upon expiration of any franchise

nake privilege tax payments received-by-the-City-butinno-case

feeagreement, the

MA-I-I—be-Iess—t-hanégs :

E- E. The utility operator shall'pay interest at the rate of nine percent {9%}-per year for any payment due
pursuant to this section made after the due date.

E F. The calculation of the privilege tax or other fees required by this section shall be subject to all
applicable limitations imposed by federal or state law. The Citycity reserves the right to enact any and all other
taxes and fees applicable to the utilities subject to the Chapterchapter. [Ord. 2018-01 § 1 (Exh. A)].

3.40.130 Audits.



A- A. Within 2060 days of a written request from the Eitycity, or as otherwise agreed to in writing by the
Citycity, the provider of utility service shall:



1 1. Furnish the Sitycity with information sufficient to demonstrate that the utility operator is in
compliance with all the requirements of this Chapterchapter and its franchise agreement, if any, including but
not limited to the privilege tax payments required by this-Ordiraree-EPMC 3.40.120 and the franchise fee
required in any franchise.

2 2. Make available for inspection by the Citycity at reasonable times and intervals all maps, records,
books, diagrams, plans and other documents; maintained by the utility operator with respect to its facilities
within the public rights--of--way or public utility easements. Access shall be provided within the Eitycity, unless
prior arrangement for access elsewhere has been made with the ity

B- B. If the City’scity’s audit of the books, records and ot or information of the utility

operator demenstratedemonstrates that the utility oper privilege tax or franchise fee
by five percent {5%}-or more in any one year, the utili e city for the cost of

the audit, in addition to any interest owed pursuant t } .40: or as specified in a
franchise.

b D. In the event tha : e audit will exceed $10,000,
the utility operator shall i € ditor mutually acceptable to the

1 1. All utility op
policies that protect the
employees:

ain in full force and affecteffect the following liability insurance
and the Citycity, as well as the City’scity’s officers, agents, and

{a) a. Comprehensive general liability insurance with limits not less than:

i. Three million dollars {$3;000,000)-for bodily injury or death to each person;
ii. Three million dollars {$3;000,000)for property damage resulting from any one accident; and

iii. Three million dollars {$3;000.000}-for all other types of liability.



(b) b. Motor vehicle liability insurance for owned, rer-ewnednonowned and hired vehicles with a limit of

one-million-dellars{$51,000,000) for each person and three-mithen-delars{S$$3,000,000) for each accident.

(c) c. Worker’s compensation within statutory limits and employer’s liability with limits of not less than

one-millien-dellars{551,000,000)-.

eh d. Comprehensive form premises-operations, explosmns and collapse hazard, underground hazard and
products completed hazard with limits of not less than $3,000,0004-.

2 2. The limits of the insurance shall be subject to statu s to maximum limits of liability

imposed on municipalities of the Statestate of Oregon. Th ithout prejudice to coverage
otherwise existing and shall name as additional insure s, agents, and employees
The coverage must apply as to claims between insur

tasuraneeinsurance shall provide that the insurance sh tered without 30
daysdays’ prior written notice first being given to the Cityc aterially altered

the utility operator shall provide a replace i i s outlined in this section. The utility
operator shall maintain continuous uninter C 5 i s and amounts required. The utility

3= 3. The utility oper,
rsuraneeinsurance, or p } y, certifying the coverage required
above.

damages or loss ihycity pays o 3 of any failure attributable to the utility operator to comply
with the codes, ordi es, rules, reg jons or permits of the Citycity. This obligation is in addition to the

City'scity’s sole discretion, have quately performed to the Cityscity’s satisfaction their obligations under
prior franchises or licenses with the Citycity for the immediately preceding three-{3} years prior to application
for a new franchise or license.



G- C. Indemnification.

1 1. Each utility operator shall defend, indemnify and hold the Eitycity and its officers, employees,
agents and representatives harmless from and against any and all liability, causes of action, claims, damages,
losses, judgments and other costs and expenses, including reasonable attorney fees and costs of suit or
defense (at both the trial and appeal level, whether or not a trial or appeal ever takes place) that may be
asserted by any person or entity in any way arising out of, resulting from, during or in connection with, or
alleged to arise out of or result from the negligent, careless, or wrongful acts, omissions, failure to act, or other
misconduct of the utility operator or its affiliates, officers, employees, agents, contractors, subcontractors, or
lessees in the construction, operation, maintenance, repair, or remov facilities, and in providing or
offering utility services over the facilities, whether such acts or omi are authorized, allowed, or

prohibited by this Chapterchapter or by a franchise agreemen tance of a license under Sectien
4-18-860-EPMC 3.40.050 shall constitute such an agreeme whether the same is expressed

expenses assessed against or payable by t i isi esulting, directly or indirectly, from the
utility operator’s failure to remove or relocate ar i ights--of--way or easements in a timely

s and regulations, including regulations of any
es, resolutions, rules and regulations of the




3.40.160 Confidential/Rroprietary-informationproprietary information.

If any utility operator is required by this Chapterchapter to provide books, records or information to the Citycity
that utility operator reasonably believes to be confidential or proprietary, the Citycity shall take reasonable
steps to protect the confidential or proprietary nature of the books, records or information, to the extent
permitted by Oregon public records laws;; provided, that they are clearly designated as such by the utility
operator at the time of disclosure to the Citycity. The Citycity shall not be required to incur any costs to protect
such deeumentdocuments, except as to the City'scity’s routine internal procedures for complying with Oregon
public records law._City will advise the utility operator of any public records request relating to the operator’s
confidential or proprietary information. [Ord. 2018-01 § 1 (Exh. A)].

3.40.170 Penalties.

A A. Any person found guilty of violating, disob
of the provisions of this Ehapterchapter shall be fine
offense. A separate and distinct offense shall be deeme
EineFines shall be due and payable no late

B- B. Nothing in this pte ~ : imiti dicial or other remedies the
Cibycity may have at law or;

A arovisi of thi ' i preted to be consistent with applicable federal

tion, subsection, sentence, clause, phrase, term, provision,
of this Chapterchapter is for any reason declared or held to
orceable by any court of competent jurisdiction or superseded
al legislation, rules, regulations or decision, the remainder of this
Chapterchapter shall not be affected thereby but shall be deemed as a separate,
distinct and independent provision, and such holding shall not affect the validity
of the remaining portions hereof, and each remaining section, subsection, clause,
phrase, term, provision, condition, covenant and portion of this Chapterchapter
shall be valid and enforceable to the fullest extent permitted by law. In the event
any provision is preempted by federal or state laws, rules or regulations, the
provision shall be preempted only to the extent required by law and any portion
not preempted shall survive. If any federal or state law resulting in preemption is
later repealed, rescinded, amended or otherwise changed to



_end the preemption, such provision shall thereupon return to full force and effect and shall thereafter
be binding without further action by the Citycity.
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